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Dear members of the Dutch Association of Legislation and Legislative
Policy,

Ladies and Gentlemen, | would like to start by welcoming you all.

| am addressing you in English because today is a special day for the
association. Our annual conference this year is dedicated to the education of
legislation and we are paying tribute to the 10" anniversary of the Academy
of Legislation with three distinguished keynote speakers of whom two are
from abroad. A special welcome to them. Before | am going to introduce our
guests, though, | would like to take the opportunity to express my gratitude
to Peter van Lochem, the Director of the Academy for his help to make this
special event possible and also to Wanda Weeber who has been working
behind the scenes and who did most of the organisation. Without Wanda
many things could and probably would have gone wrong.

Before we go to the contributions of our keynote speakers, let me first
introduce them to you.

Let us start with the éminence grise of our trio of guests, Professor
Edward L. Rubin. He is the present dean and John Wade-Kent Syverud
professor of Law at Vanderbilt University Law School. For those of you
who are unable to locate Vanderbilt. Vanderbilt is situated in Nashville
Tennessee (also known as the “Music City” of the U.S.). What many of you
may not realize is that Vanderbilt ranks among the top 20 laws schools in
the U.S, which is quite an achievement. | am told that one of the driving
forces behind this success is Edward Rubin. Professor Rubin specializes
in administrative law, constitutional law and legal theory and has a long
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and impressive track-record in both teaching and research in the field of
legislation and regulation. What is more important is that | believe it is
fair to say that Edward Rubin may be considered as a legal scholar who
managed to be ahead of his time. To give you a few examples, Edward
Rubin was writing about experimental legislation, about the rise of the
regulatory state and about the relationship between legal scholarship, law-
making and methodology, already in the nineteen eighties when most of
the legal research and education both in the US and in Europe showed
little interest for these topics, whereas today this has completely changed.
Edward Rubin is the author of numerous books and articles which almost
always have in common a rich combination of legal theory, legal history,
and a deep interest in matters that concern the nature of legal scholarship.

Our second speaker is Professor Felix Uhlmann. He holds a chair
in constitutional and administrative law and legislation theory
(‘Rechtsetzungslehre’) law at the University of Zurich. For those of you
who don’t know where to locate Zurich; | am afraid a career in banking will
prove to be difficult. Felix Uhlmann is the present director of the research
centre for legislation, where he is the successor of Professor Georg Muller,
who is also a well-known expert in the field of legislative studies in the
German speaking world. Felix holds an LLM from Harvard Law School
and has written an impressive PhD dissertation on the principle of the
prohibition of arbitrariness (Willkirverbot) at the University of Basel. He
is also the co-author of a few influential textbooks on economic law and
administrative. Next to this he published about topics, such diverse as the
meaning of legal principles for civil servants, procedural law and the Swiss
Supreme Court, and the role of interdisciplinarity in legislative studies.
What is interesting for us today is that he has a good overview of the
developments in both Germany and Switzerland. So next to someone with
roots in the common law tradition we also have an expert in our midst from
the civil law tradition, which enables us to take a closer look in yet another
mirror to see where we are standing today.

Reflections by Academics on the role of legislation and regulation in
education are important if want to have a “learning legislature”. But
perhaps the most difficult and challenging part of learning is self-reflection.
Therefore | am also very happy that we have found Menno Bouwes, who
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may considered to be aninsider, prepared to reflect on the role of legislation
and regulation in academic and professional education. Menno Bouwes is
head of the department for legislative quality and deputy director of the
legislative policy department of the Dutch Ministry of Security and Justice.
Before this, Menno was the head of the private law department of the
Ministry of Security and Justice.

What is interesting about Menno Bouwes is that he is not only one of
the most important watchdogs for the quality of draft legislation in the
Netherlands but he is also active on the other side of the spectrum in his
capacity as a part time judge in the court of appeal in The Hague. Next
to this, Menno is a member of the advisory board of several research
institutes, such as the Van der Heijden institute in Nijmegen and the
recently established Netherlands Institute for Law and Governance and
he is also involved in the monitoring of several academic chairs sponsored
by the Ministry of Justice. Last but not least he is also a teacher at the
Academy of Legislation where he is responsible for a course on legal
instrumentalism versus normative rule-making together with Frank van
Ommeren from the VU-University in Amsterdam.

Now that our keynote-speakers are introduced, and the programme is
shown, please let me say a few words about the subject of our meeting of
today:

What could be the reason to choose the education of legislation as the
central theme of our annual conference, apart from the 10" anniversary of
the Academy of Legislation? Is there a problem one may wonder?

The fact that we have a flourishing academy of legislation is certainly
reason for joy and | personally believe that the average quality of statutes
and regulations in the Netherlands is certainly nothing to be ashamed of
if we compare ourselves to other EU member states. Last time | was in
Zurich, this was confirmed by Professor Ulrich Karpen, who ranked the
Netherlands as one of the top countries in the world with respect to its
policy to ensure the quality of legislation. It is hard to stay modest with
such complements but as a sober Dutchmen | believe there is also some
reason for concern.

First of all, | believe it is worrisome that there is so little attention for
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legislation and regulation, especially in the bachelor curricula of most of
the Dutch law faculties. | do not want to deny that legislation is a topic
that is being discussed, for instance, in classes on constitutional and
administrative law. But apart from theories and methods of statutory
interpretation, most of the attention goes to the institutions and procedures
at the rear end of the legislative process (right to amend, right to return
a draft, right to approve or reject etcetera). This provides students with a
distorted and incomplete picture about: the way laws and regulations are
actually being made, about how politics interact with law and policymaking,
and about the influence or lack of influence that facts and empirical data
haveon the drafting process. | am afraid that legislation is usually treated
by law students (and their teachers!) as something that is simply there; a
“brooding omnipresence in the sky” as Oliver Wendell Holmes jr. would
have formulated it.

Secondly, as a consequence of the lack of attention for the preparation of
laws and regulations and the complex relationship between policymaking
and legislative drafting, most students graduating from law school
believe that the supremacy in the legislative process lies with parliament.
However, they usually don’t realise that about 2/3 of the total amount of
legislation at the central government level in the Netherlands consists of
delegated legislation with little involvement from parliament. And although
students are told that the influence of European law on Dutch legislation
and regulation is growing they usually don’t have a clear idea about how
this actually affects the interplay between national legislators and EU
institutions, since most courses in European law and constitutional law
concentrate on: the implementation and enforcement of EU-directives
and regulations, on possible infringement procedures initiated by the
European Commission, and on decisions by the European Court of
Justice. Unfortunately, as we all know, anyone who wants to improve the
co-actorship between EU legislators and those in the member states has
to focus on the early stages of a proposal for new EU-laws, starting with
white and green papers, followed by stakeholder consultations and so
on. In the earliest stages it is still possible to question the necessity of
regulation and to consider possible alternatives, and amend the proposal
without much political turmoil in order to avoid conflicts with existing rules
and legal principles. The more a proposal reaches the end of the policy
tunnel, the more difficult it will become to accomplishmajor adjustments.
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Thirdly, because most of the attention in the law school curriculum still
goes to methods of judicial law-making, students are often unaware of the
alternatives modes of regulation and governance, such as self-regulation
and co-regulation. They know something is going on here but they do not
understand what exactly that is. Both at the national and at the European
level, however, non-state law and transnational private rule-making are on
the rise despite the fact that our highest administrative and civil courts still
don’t pay too much attention to it. Whether the rise of non-state law is a
bad, a necessary, or an unavoidable development may be up for debate. In
combination with the Europeanisation of Dutch law it does raise questions
about the top down model of “supremacy” we are still using to organise
democratic legitimacy (see also article 290 TFEU).That is probably why
in the literature on regulation and governance much of the debate is
concentrated on an alleged shift from a top down model of law-making,
in which the judiciary serves as a “last post”, to a model of law-making
that is more polycontextual and less centred around judge-made law.
Unfortunately though, the constitutional debate about the consequences
of this shift does not keep pace with what is going on in practice.

Not only in the academic literature but also in practice most European
countries, and also the EU itself, are struggling with phenomena, such
as: far reaching delegation of law-making competences, skeleton
legislation, and all sorts of new modes of regulation and governance,
challenging the position of national parliaments in the creation of national
and European laws and regulations. Luzius Mader, the president of the
International Association of Legislation, signalled at the last conference
of the International Association of Legislation in Lisbon an increased
“outsourcing” of legislative tasks from parliaments to governments, to
supranational and international organisations, to independent agencies
and even to NGO’s, lobbyists and external experts. He called for a
restoration of the position of parliaments. | wonder, though, whether his
call is realistic or simply the result of wishful thinking. Perhaps we should
not try to hold on so tight to old concepts about statehood, legality, and
separation of powers, and start to look for new concepts of legitimacy and
accountability that are better equipped to deal with the fragmentation of
rulemaking powers in a globalising legal world. | am not saying that we
should put parliaments out with the garbage yet. There is a well-known
Dutch proverb saying that “you should not throw away your old shoes until
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you have got new one’s”. What | am merely suggesting here is that it may
be wise for us academics to take the lead in looking around for new shoes
or thorough reparation of the shoes we are wearing today before the old
ones are totally worn-out.

Wh
not
ac

at does all this mean for the education of legislation? | certainly do
want to pretend that | have all the answers here but my feeling is that
ouple of things need to be (re)considered. | will limit myself to what |

believe to be five key issues:

1.

3.
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We definitely need more attention for legislation and regulation in the
law school curriculum. In the modern regulatory state, courses on
constitutional law, administrative law, and European law should be
supplemented with classes on theories and methods of legislation and
regulation that combine strictly legal questions with more empirical ones
(what works (not) and why?). The role-model of the judge has become
far too narrow to capture the richness and diversity of law as a science
and a profession and legal scholars should not let political scientist
take the lead in developing a modern legisprudence because then the
law will disappear from the scene and legislation and regulation will be
reduced to: who has what power?

Since legislation and regulation are flourishing topics in the academic
literature, it is of the utmost importance that we try to close the growing
gap between research and education in law that also the latest research
assessment exercise (RAE) has shown. Law research is increasingly
multidisciplinary and international but that does not yet appear to affect
especially the bachelor curriculum. The only way this will happen is
by getting our best researchers to teach at the bachelor level and not
hide them away in master programmes for often only a small number
of students who have already made their choice to focus on public law
and a career in public administration. Legislation and regulation are
too important both for academia and practice (the administration is the
biggest employer for students who graduate from law school).

As a consequence of the multidisciplinary and border-crossing nature
of many questions regarding legislation and regulation more attention
should be paid in law school education to the importance of facts,
fact finding, and behavioural aspectsof laws and regulations as a
precondition for an effective and efficient translation ofpublic policy into
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rules. Besides this, it will become more and more important to integrate
comparative law in courses on legislation and regulation in order to
learn how to deal with a growing plurality of legal sources (not only hard
law but also soft law) and in order to see how other jurisdictions cope
with similar problems.

. The need to focus more on facts, empirical evidence, comparative law
and so on, in legal education necessarily implies that methodology
deserves far more attention in the law school curriculum. Consequently
this means that we can no longer simply rely on the methods and
techniques that are being applied in judicial law-making. Far more
difficult to answer is unfortunately the question how far we can and
should go with the introduction of for example empirical research
methods and comparative law methodology. But | think there is only
one way to find out: | am afraid that is by trial and error.

. The forgoing first and foremost presupposes cooperation. Apart from
the fact that research methodology does not possess a prominent place
in the law school curriculum, which is an understatement, the expertise
on especially socio-legal and empirical legal research methods is
fragmented and divided between academia and legal practice. The
only way we are able to teach more students, teachers and starting
researchers the tricks of the trade of fact finding, of data collection, of
assessing the validity of policy documents and empirical evidence, of
comparing regulatory approaches between different jurisdictions, and
soon, istojoin forces. What | believe is desperately needed is a national
platform or centre of expertise where academics and practitioners
work together in order to: exchange knowledge and information;
develop methodology training programmes for law students and legal
practitioners that go beyond finding ones way around a library; establish
a help desk for academics and practicing lawyers who need assistance
regarding the design of one’s own research or the interpretation or
application of research conducted by other experts.

| am not beforehand convinced that my plea will receive much support
right away. Lawyers often consider methodology as something very basic.
Why would anyone want to invest much time, money or energy in that?
| am afraid that methods of law and legal research suffer from a bad
reputation. Methodology is often associated with endless quarrels about
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the ‘true’ nature of law as a science or with attempts to change the rules of
the game in order to advance certain types of research (multidisciplinary,
empirical, comparative etcetera.) to the detriment of other types (black
letter law). Last but not least, the reaction of some colleagues will probably
be that we have managed so far to produce sound legal knowledge and
proper legislation without making our implicit methods explicit. So what is
the problem and why do we need fundamental changes? Such a reaction
may be understandable but it is short-sighted. Law and legal research are
undergoing major changes currently. As the latest RAE has shown, we
are rapidly moving from a national to an international focused discipline,
from a monodisciplinary to a more multidisciplinary field of expertise, from
a service to legal practice to a goal in itself, from an education monopoly
towards a competition for students, and from overhead financing to
competitive financing. This will have major implications whether we like it
or not. Even if methodology is supposed to be something basic this does
not make it self-evident or easy. One could just as well turn the question
around. If methodology is so basic why do almost all other social sciences
and humanities pay far more attention to it than law? If law and lawyers
are really so special, we should be able to explain this to non-lawyers,
including the ones who call the shots in national and international research
foundations. If | am right legal scholars will face more and more difficulties
in providing an acceptable explanation for the fact that we don’t make our
implicit methods more explicit. In that case the best reaction to increasing
external criticism probably starts with self-criticism.
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